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AIR FORCE GENERAL COUNSEL GUIDANCE DOCUMENT

DEPLOYING WITH CONTRACTORS:

Contracting Considerations

NOVEMBER 2003
This guidance document addresses the practical aspects of contracting (including acquisition planning, contract formation and modification, and contract close-out) when performance requires the contractor’s employees to deploy or perform contract services overseas.

Introduction
Significant questions of both international and contract law can arise when contractors are relied upon to perform commercial activities overseas, even in a hostile environment.
  Questions of law include command authority over contractors accompanying the force, liability for injury or death, and contract oversight and management.  While the parameters for answering many of these questions can be found in existing acquisition regulations, most must be decided on the basis of individual facts, including the nature and location of the work to be performed, who will perform the work, and the conditions under which the work will be performed.
  Perhaps the most difficult questions include the commander’s responsibility to provide force protection, the contractor’s right to “self-defense” against armed enemies, and liability if the Government does not adequately protect a contractor when required to do so.
  In many cases, fact-specific guidelines will have to be written into the requirements document for the contract (e.g., the performance work statement, statement of work, statement of objectives, or similar document).  Contracting officers should consult their assigned Air Force attorneys for assistance in determining what clauses and other provisions should be included in a contract.

Discussion

Existing Reference Materials

As demonstrated in the attached bibliography, there is a wealth of written material explaining how to write contracts and how to treat deploying contractors.  Commanders and contracting officers should follow the guidance in Joint Chiefs of Staff publications, Department of Defense Directives and Instructions, Air Force Policy Directives and Instructions, and the acquisition regulations.
  Army field manuals contain procedures and policy unique to the Army organizational structure, and are not usually applicable to the Air Force.  Also, Air Force Judge Advocates should consult the current edition of the Air Force Operations and the Law Guide.  
    

Types of Contractors

There are three distinct types of contractors in operational theaters: (i) deployed systems contractors; (ii) external theater support contractors; and (iii) internal theater support contractors.
  The distinction is important because legal analysis may look to different rules depending on the type of contractor.  The work done by deployed systems contractors, more than any other group of contractor, may give rise to questions under the Law of Armed Conflict.  Also, Status of Forces Agreements will apply to deployed systems contractors and external theater support contractors, but are not likely to cover internal (local) theater support contractors.  Deployed systems contractors are usually U.S. companies that provide operational support to military systems (e.g., Predator, Global Hawk) wherever those systems may be deployed in the world.  External theater support contractors are usually U.S. companies who enter into services contracts to provide support services (e.g., construction, lodging, food and water) elsewhere in the world as military needs arise.  Internal theater support contractors are local firms usually hired by contingency contracting officers to perform local support services (e.g., local transportation, linguist services, security, food and water, construction, and lodging).  All three types of contractors may hire employees who are U.S. citizens, local nationals (LNs), or Third Country Nationals (TCNs). 

Acquisition Planning

The Federal Acquisition Regulation (FAR) and the Defense and Air Force supplements (DFARS and AFFARS) contain guidance on acquisition planning and contract clauses.  For example, the FAR identifies issues that must be addressed in acquisition planning and in drafting contract requirements documents.
  The planning must include such provisions that will prevent contractors from performing inherently governmental functions.
  The planning must also address mission essential functions.  Additionally, the planning must address the unique aspects of laws and rules that may affect (or govern) contract performance in the host nation.  In that regard, the procuring contracting officer should consult, to the extent practicable, a contracting officer in the host nation during acquisition planning.

Mission Essential Contractor Services

One of the most important considerations when contractors perform services overseas in support of military operations is to ensure that certain services continue during a crisis.  Contract services that may be appropriate for contractors to perform during peacetime could be construed as combat activity during armed hostilities and could no longer be performed by the contractor.  For example, the Ambassador or consulate may direct all Americans to leave the country, and contractor employees could interpret that to mean they, too, should leave. This could present a gap in services until the contractor could be convinced the employees could return.  Contractors must stay only if the contract requires.

When writing Contingency Operations Plans, commanders are required by current guidance
 to identify “mission essential” services and, if those services are being provided by contractors, to include a plan for obtaining those services in an emergency.  The plan may call for the contractor to continue performing some or all of the services.  In the alternative, the plan may provide for the Government to take over performance with Government civilian employees or military members.  If the Government will perform the services during a crisis, the plan should also explain how, when and where the personnel will be obtained and trained.

Based on the Contingency Operations Plan, the contract requirements should state which services the contractor must continue performing during a crisis and state that the Government reserves the right to perform in lieu of contractor performance.  Ideally, if the commander intends for the contractor to train Government personnel to perform during a crisis, then the contract would include a funded requirement.  A contractor must never perform combat activities during armed hostilities, even if there are no properly trained military members available to perform the work.

The Air Force has a special clause on “mission essential contractor employees” that makes the connection between essential “services” identified by commanders under the DOD instruction, and the contractor employees who will perform those services during a crisis.
  This clause requires contractors to identify the employees who will perform mission essential services during a crisis.  The clause allows contracting officers to notify contractors if additional qualifications or requirements develop that affect those employees.  If the additional requirements result in a cost or schedule impact, the clause permits the contractor to file a request for adjustment under the Changes clause.

The Air Force has used this “mission essential” clause to require contractors to have their employees vaccinated against anthrax and smallpox.  Under this clause, contracting officers provide detailed instructions to the contractors in individual letters and incorporate the instructions into the contracts by reference.  After the contractors identify affected employees, the contracting officers provide individual letters authorizing named contractor employees to obtain the vaccinations at military medical treatment facilities at no cost.  Pursuant to theater-entry rules set by the theater commanders, if a contractor employee has not been vaccinated, that employee either cannot enter or is subject to being sent home.  If the vaccination requirement for contractor employees is added after a contract is signed and the employee must be replaced due to the contract modification, the Government may reimburse the travel expenses for the contractor employee.  After the contract modification has taken effect, if the contractor subsequently fails to provide vaccinated employees, the contractor will be required to return the unvaccinated employees home at its own expense and provide qualified (vaccinated) replacement employees.

If a contractor’s employees cannot or will not perform mission essential contract services, the Government has few immediate remedies.  The contractor is obligated to recruit and train replacement employees, but this might take time.  In the worst case, the contractor would be unable to provide employees to perform services on which the Government relies.  Terminating the contractor for default may not be practicable if the contract is large and is otherwise useful.  Instead, the Government might terminate that portion of the contract and request a downward price adjustment.  If the contractor will not agree to a price reduction, however, time and resources could be subsequently lost on contract claims and litigation.  The best approach is to try to plan for contingencies well in advance.  One such plan could include stipulated penalties for partial default resulting from a failure to continue performance during a crisis, but dollar deductions or other penalties may be meaningless if the lack of essential services means, for example, combat aircraft are not available when needed.  The best plan is for contracts to require contractors to train military members well in advance, so the Government can take full advantage of its rights under contract clauses that allow the Government to perform in lieu of the contractor(s).

In-Theater Management of Contractors

A contractor’s employees are not Government employees and must not be treated as such.
  The contractor’s employees work for the contractor, who has a contractual relationship with the Government.  The terms of that relationship are prescribed by the contract.  Under the contract and acquisition regulations, the contracting officer or contracting officer’s representative (COR) is responsible for management, oversight and administration of contract performance.
  The contractor remains responsible for management and oversight of its employees.

Commanders do not have authority over contractor employees through the normal chain of command.
  This creates special concerns for commanders who may need to give direction in an emergency situation.
  Provisions need to be worked out well in advance and written into the contracts to explain the contractor’s obligation to follow the direction from military persons other than the contracting officer or COR.

Additionally, the United States Ambassador or Consul oversees the presence of civilians in the assigned international area, including contractor employees.
  Thus, if a contractor’s employee were arrested, his or her supervisory chain would work with the consulate, which in turn would coordinate with local officials to identify and resolve any issues.

The contractor and its employees may also be subject to some degree of oversight by the host nation.  For contractor employees, this oversight stems largely from the contractor’s status in theater, which is governed by host nation law and any applicable Status of Forces Agreement (“SOFA”) between the host nation and the United States.
  Depending on the provisions of the SOFA, the contractor’s employees may or may not be subject to the civil and criminal laws of the host country.
  Generally, SOFAs exempt enumerated persons from the operation of some, but not all, of the provisions of host nation law.  Unless the SOFA specifically extends the SOFA’s provisions to contractors, which it rarely does, the employees are subject to local laws.  This means that the contractor’s personnel must be prepared to comply with local requirements such as entry requirements, transportation regulations, insurance requirements and taxes, as well as the criminal and civil laws of the host nation.  When drafting the contract, the contracting officer and the contractor must discuss these issues to ensure that both parties are clear on their respective obligations. 

Criminal and Civil Jurisdiction Over Contractors Overseas

A contractor’s employees are not subject to the Uniform Code of Military Justice (UCMJ) except in “time of war.”  The UCMJ provides that “[I]n time of war, persons serving with or accompanying an armed force in the field” are subject to the UCMJ.
  While some courts in the late 1950s and early 1960s held that “in time of war” referred only to a war formally declared by Congress,
 the phrase has not been interpreted recently in light of the ongoing Global War on Terrorism.  It is possible that the UCMJ could be interpreted to apply to contractor employees accompanying the armed forces in the war on terrorism.

In addition to potential jurisdiction under the UCMJ, the Military Extraterritorial Jurisdiction Act (MEJA) of 2000
 extends federal criminal jurisdiction for serious federal offenses committed outside the United States to persons employed by or accompanying the armed forces.
  The offenses covered by MEJA include conduct outside the United States that constitutes an offense punishable by imprisonment for more than one year if the conduct had been engaged in within the special maritime and territorial jurisdiction of the United States.
  MEJA provides that the Secretary of Defense, after consultation with the Secretary of State and the Attorney General, shall prescribe regulations governing the apprehension, detention, delivery and removal of persons under MEJA.
  As of the date of this guidance document, DOD is conducting its final review of the draft Directive implementing MEJA.

Liability for Contractor Employee Injury or Death

The Defense Base Act
 requires contractors to obtain workers compensation insurance coverage or to self-insure with respect to injury or death incurred in the scope of employment for “public work” contracts or subcontracts performed outside the continental United States.
  The Defense Base Act extends to these employees the compensation benefits of the Longshore and Harbor Worker’s Compensation Act.
  Federal courts have considered applicability of the Defense Base Act to contractor employees in a variety of fact patterns, and have determined that it applies to any overseas services contract that has a nexus to either a national defense activity or a facility construction or improvement project.
  When the Defense Base Act applies, contracting officers must include in the contract FAR clause 52.228-3, Workers’ Compensation Insurance (Defense Base Act). 

The War Hazards Compensation Act (War Hazards Act)
 covers contractor employee injuries or deaths that occur as a result of war risks.
  War Hazards Act benefits apply regardless of whether the injury or death is related to the employee’s scope of employment.  The FAR indicates War Hazards Act coverage is “automatic” when the Defense Base Act applies.
  When the injury or death is the result of war hazards, the worker, heirs or estate obtain compensation from the workers’ compensation insurance carrier, or from the contractor if self-insured, or from such other funds as the worker’s employer may have established for this purpose.
  The insurance carrier, contractor or other fund is then reimbursed from the Employees’ Compensation Act fund
 unless a premium was charged.

The Secretary of Labor can waive the Defense Base Act upon the recommendation of the head of the affected federal agency.
  However, neither the statute, Department of Labor regulations nor the FAR explain the criteria or procedures for doing so.  The Department of Labor, Office of Workers Compensation Programs (OWCP) is the office responsible for these actions and has well-established practices.
  For future Air Force contracts, the contracting officer and contractor should consider whether there is already a Defense Base Act waiver in place, or whether it may be appropriate to process a waiver request for certain classes of employees or for certain countries, depending on the worker compensation laws in those countries.  Contracting officers may also want to consider that both the Defense Base Act and War Hazards Compensation Act permit the Department of Labor to “commute” payments to employees who are not U.S. citizens or residents of U.S. or Canada by up to half.  

If the Secretary of Labor waives the Defense Base Act for an individual contract, then the FAR requires contracting officers to insert in the contract a special clause that requires the contractor to provide alternative insurance benefits to the affected local national and third country national employees in lieu of the Defense Base Act.
  The Workers’ Compensation and War-Hazard Insurance Overseas clause (or Defense Base Act waiver clause) requires, at a minimum, the amount of compensation that would be available under the host nation's laws or international agreement.  The Defense Base Act waiver clause applies only to that class of employees for whom and in locations where the Defense Base Act was waived.  If the Defense Base Act is not waived, Defense Base Act and War Hazards Act compensation will automatically be provided at the Defense Base Act levels.

In addition to dealing with potential liability for contractor employee death and injury, the Defense supplement to the FAR allows the use of a clause providing for reimbursement of detention benefits paid by a contractor to a captured employee or the employee’s dependents.
  This clause applies when a contractor’s employee outside the United States is known (or determined) to have been taken into custody by a hostile force, either while performing duties under the contract or while present in an area only because of contractual obligations.
  The clause is intended to cover employees who are excluded from War Hazards Act coverage, which provides capture and detention benefits for employees within its coverage.
  If the clause applies, the Government may reimburse the contractor for detention benefits actually paid, up to the lesser of (1) the total wages or salary due the captured employee during the period of detention, or (2) the amount payable under the War Hazards Act had it applied, subject to availability of funds.

If force protection measures fail, the contractor employee’s remedies against his employer are based on the Defense Base Act and War Hazards Act.  Tort laws that provide remedies for negligence occurring in the United States will likely not provide a remedy for a contractor’s employee injured or killed while performing a Government contract.
  Therefore, the best remedies available to the contractor and employees are under the workers compensation provisions.

In some situations, contractors may be “unable” to obtain worker’s compensation insurance, or consider the cost prohibitive.
  In these situations, contractors may consider requesting Department of Labor approval for a self-insurance program or requesting “extraordinary relief” under Public Law 85-804.
  Caution must be used in considering such requests, however.  Since the Defense Base Act mandates workers compensation or self-insurance, and makes it an allowable cost of the contract, a contractor’s alleged inability to obtain insurance and failure to self-insure could be seen as either a breach of contract or a violation of federal law, or both.  Absent changes to the Defense Base Act, agencies must wonder whether they can grant extraordinary relief that abrogates existing public policy and law requiring contractors to obtain insurance or self-insure on a reimbursable basis.  However, as of the date of this guidance document, the process established under Public Law 85-804 has not yet been tested with respect to the Defense Base Act.  

Liability to Third Parties

In addition to concerns about injury or death of contractor employees, contractors may also be concerned about the potential for liability to third parties for injury, death or loss or damage of property.  Even if a contractor performs in accordance with the contract, the contractor may be vulnerable to claims that services in support of a war effort are inherently risky.  Poor performance of systems support services (e.g., calibrating a weapon) could result in casualties or fatalities involving the military members using those weapons as well as unintended civilians.

If the contract uses FAR clauses, then the contractor may already enjoy coverage in the event of a catastrophic event and subsequent claims.  FAR clause 52.228-7 “Insurance -- Liability to Third Persons” requires the contractor carry at least the minimum amounts of general liability insurance.
  The cost of the insurance is an allocable and allowable cost of the contract.  The reason for the insurance is to protect the Government from the processing of small claims.  When the liability exceeds the insurance, the clause provides:


(c) The Contractor shall be reimbursed [by the Government]--

(2)  For certain liabilities (and expenses incidental to such liabilities) to third persons not compensated by insurance or otherwise without regard to and as an exception to the limitation of cost or the limitation of funds clause of this contract.  These liabilities must arise out of the performance of this contract, whether or not caused by the negligence of the Contractor’s agents, servants, or employees, and must be represented by final judgments or settlements approved in writing by the Government.

The Government has no discretion with respect to making such payments; the Government is required to reimburse the contractor when liability to third persons has been reduced to a sum certain through judgment or settlement.  The FAR clause contains some restrictions, such as availability of funds, and a process whereby the Government can assume defense of the suit.  The clause also prohibits reimbursement where there is willful misconduct or lack of good faith on the part of listed officials in charge of the contractor’s operations.   Contracting officers will have to assess the facts of the situation against the standard in the clause.  Generally, however, the Government is required to pay the cost of liability in excess of insurance.


Indemnification under Public Law 85-804 may be an additional measure available to a contractor seeking relief from possible liability to third persons who may suffer losses as a result of contract performance.  Generally, this measure should not be needed in contracts that contain FAR clause 52.228-7, but it may be useful in firm fixed price contracts where the contracting officer has not tailored and inserted the clause.  The contractor must apply for this extraordinary relief after contract award.
  The contracting officer and contractor can avoid the burdensome FAR Part 50 post-award process by properly tailoring the FAR clause 52.228-7 and making sure it is in the contract either before or after award.

Additionally, contractors may be able to raise the “Government Contractor Defense” in court proceedings involving injury, death or property loss of third persons as a result of contract performance.  The Supreme Court first recognized the “Government Contractor Defense” in Boyle v. United Technologies Corp.
  To qualify for the defense, the contractor must show (1) the United  States approved reasonably precise specifications; (2) the item conformed to the specifications; and (3) the contractor warned the United States about the dangers in the use of the item that were known to the contractor but not the United States.
  Recently, this defense was permitted in a services contract where the contractor followed very detailed Government technical orders.
  Contractors may find it is more difficult to use the defense when the contract is “performance-based.”
  

The best course is for the contracting officer and the contractor to carefully consider these alternatives and to negotiate appropriate contract provisions.  

Contract-Specific Issues

There are many issues that must be resolved during acquisition planning and contract negotiation where contractor employees will be deploying with the military.  The response to these issues will depend on the nature and location of the work to be performed, the laws and other rules affecting entry to the country as well as performance and residence in-country, and the availability of Government resources if contractors want the Government to provide support for which contractors are ordinarily responsible (e.g., housing, inoculations, transportation).
  Because of the potential adverse impact on contract performance created by differing host nation laws and rules, the procuring contracting officer should, to the extent practicable, consult with a contracting officer in the host nation during acquisition planning and contract negotiation to ensure the proposed contract action will comply with those unique laws and rules.

The following are a few specific areas of consideration:
Competitive Bidding.  Source selection and contract award must be accomplished through normal acquisition rules because the Competition in Contracting Act
 applies even to contracts awarded overseas.  There must be written justification for the use of limited competition or sole-source procedures.  The awardee must be a responsible contractor.  Normal fiscal laws also apply.  

Labor Law Issues.  Solicitations should address foreign labor laws and offset arrangements required by the Host Nation.  These considerations will vary country by country.

General Contract Provisions.  Contracts should explain the rules and procedures that will be used after contract award, during contract performance and administration.  The contract should indicate the manner in which the Government will oversee contract performance when the contracting officer is distant from the performance location.  As previously stated, a contracting officer’s representative, not the local commander, will accomplish oversight and monitoring.  Rather than direct communication between the commander and contractor, there should be a means of flowing communication from the commander to the contracting officer, who then communicates with the contractor through a contract modification or other means.  If there will be exceptions for emergencies, there should be a provision for returning to the ordinary mechanisms after the emergency subsides.  The contract may also need to establish special procedures or paperwork for contract closeout.

Overseas Deployment Provisions.  Because contractors are independent entities and are not employees of the United States, the Government will not be “obligated” to provide services to contractor employees unless the contract so provides.  Although not “obligated,” the Government may choose to provide noncommercial items “to the extent available.”
  The contractor and its employees are responsible for obtaining passports, visas, vaccinations, medical and dental examinations, clearances, licenses, and so forth.  For example, if the contractor’s employee will operate vehicles in country, the contractor must ensure the employee has the proper licenses and permits under the host nation’s laws.  The contractor has access to the Department of Defense Foreign Clearance Guide and can use it to train its employees about rules and conditions in the host nation.  The employee must take care of legal needs such as wills and powers of attorney -- either through corporate programs, or at the employee’s expense, or (as permitted by Military Department regulations) through military legal assistance officers.
  With the exception of military-unique vaccines (such as anthrax and smallpox at this time) that are not commercially available, the Air Force will rarely need to be involved in pre-deployment issues affecting a contractor employee.

EEOC Complaints.  As the contractor’s employees are not employees of the Federal Government, they may not file complaints of unlawful employment discrimination under the EEOC complaint process set forth in 29 C.F.R. Part 1614 covering civil service employees.  Employees of contractors have an employer-employee relationship with the contractor they work for, not with the Federal Government.  As a result, a contractor’s employees who are United States citizens may file complaints against the defense contractor through the EEOC's private sector complaint process.
  While there is a FAR clause that requires contractors to comply with EEO laws, this clause applies overseas only to United States citizens who are recruited and hired in the United States. 
Preparation for Deployment.  It is best for a contract to provide as much information as possible about what the contractor employee must do and can expect in-theater.  The contract should explain duty hours, overtime, and hazardous duty pay.  The contract should explain the level of services or support that will or will not be available.  In most situations, contractor employees will be expected to live and shop on the local market.  In some countries, the Host Nation Agreement or laws prohibit contractor employees from using the military exchange or other benefits, even though the employee may be a Reservist or retiree. 

Contractors are responsible for training and equipping their employees.  The best policy is for contractors to wear civilian clothing.  Contractor employees should not wear or be issued military clothing, except when vital to the mission as determined by the commander and reflected in the contract.
   

Contractors must not be trained to follow the military code of conduct; it suggests conduct that would be inappropriate for civilians under international law.  Instead, contractor employees should be taught appropriate ways for civilians to survive and cope if captured or isolated.

Military Specific Issues.  Commanders must never task contractors to perform military duties or to use deadly force.  Generally, contractors should not be given military firearms and should not receive training to use weapons.  As stated previously, the military is responsible for protecting and defending contractors on military installations or in areas of military control, particularly against armed enemies (although in some cases the host nation is responsible by agreement for perimeter security).  Host nation law enforcement officials are responsible for security outside of military installations or areas of military control.  In rare situations, it may be permissible for a contractor to carry and use a weapon in self-defense when the combatant commander determines such is consistent with the Law of Armed Conflict.  Even so, if the military provides weapons to contractors or their employees, there must be adequate screening and background checks to prevent violation of the Lautenberg Amendment and other legal constraints on transfer, possession, disposal and transport of firearms.
  Contractors must not be allowed to transport personal weapons aboard Air Force aircraft.  They should not be allowed to keep weapons on an Air Force installation.

The contract may contain information about evacuation and casualty procedures.  Evacuation of civilians is required if they are not mission-essential.
  Evacuation orders will usually come through the American embassy or consulate.  Care should be taken to tell mission-essential contractors if they are to remain behind after others are ordered to evacuate.  The contract may also cover procedures for medical evacuation, emergency medical care, next-of-kin notification and burial eligibility.  These matters will vary depending on the country and the nature of the deployment.  
Conclusion

Contracting officers and their lawyers must be aware of the rules and issues involved when contractor employees will accompany the armed forces during deployments.  U.S. laws and regulations change frequently, not to mention the applicable laws of host nations.  Additionally, particularly with respect to a new theater of operations, new agreements may be negotiated that bear upon the status of contractors.  Contracting officers should consult their attorneys to ensure current guidance is followed.  When facing issues requiring insight into pending legislation or policy promulgation, or when senior-level coordination is needed, attorneys in field operations should raise questions through command channels to the subject-matter experts in Major Command legal offices and the office of the Air Force General Counsel.
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15. http://deskbook.dau.mil/jsp/default.jsp (Defense Acquisition Deskbook)

16. http://web2.deskbook.osd.mil/htmlfiles/DBY_multi.asp (Defense Acquisition Deskbook Multi-Component Documents) 

17. http://www.abm.rda.hq.navy.mil/naps/ (Navy Acquisition Procedures Supplement)

18. https://dau4.fedworld.gov/dau/index.htm (Defense Acquisition University)

19. http://www.acq.osd.mil/usd/ (Defense Acquisitions Web)

20. http://www.onr.navy.mil/sci_tech/industrial/nardic/ (Navy Acquisition, Research, and Development Information Center)

21. http://www.nrcc-london.com/ (Navy Regional Contracting Center London – has links to NRCCs in Bahrain and Naples)

22. http://www.public-i.org/dtaweb/ICIJ_BOW.ASP?L1=10&L2=65&L3=0&L4=0&L5=0&State= (The Business of War, The Center for Public Integrity Website)

23. http://www.forces.gc.ca/j4log/index_e.htm  (Canadian Forces – Contractors in Support of Deployed Operations)
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� The Air Force General Counsel intends to issue separate guidance addressing Law of Armed Conflict (LOAC) considerations for contractors involved in military operations.   As “persons accompanying the armed forces,” contractor employees ordinarily would be entitled to Prisoner of War status if captured.  If contractor employees “participate directly in the hostilities” (e.g., offensive actions against an enemy, air base defense), then the contractor employees may be considered to have engaged in combat activity.  Air Force policy is that contractors shall not and must not engage in combat activities. (See, “Secretary of the Air Force Interim Policy Memorandum:  Contractors in the Theater,” 8 February 2001.)  Air Force contracting officers must ensure contract work statements and other requirements documents maintain this fundamental distinction so that contractor employees act properly.


� DODI 3020.37 requires theater and other commanders to identify contractor services so essential that they must continue to be performed during crises.  (DODI 3020.37, Continuation of Essential DOD Contractor Services during Crisis, 6 Nov 1990.)  Commanders are also required to include in their Contingency Operations Plans an outline for how they will obtain services if a contractor cannot or will not perform during a crisis.  Id.  Doctrine issued by the Joint Chiefs of Staff requires commanders to plan such things as transportation and deployment procedures for the contractor employees.  (Joint Publication 4-0, Doctrine for Logistic Support of Joint Operations, Chapter V, Contractors in the Theater, 6 April 2000).  


� Generally speaking, commanders and contracting officers must ensure that contractors are not assigned or allowed to perform military combat activities, and contractors must not self-defend against an enemy during armed conflict.  The military must protect contractors (and other civilians) against the enemy in armed hostilities.   The host nation generally provides local police protection.  Where the host nation has little or no law enforcement capability, Joint Publication 4-0 states a contractor may be allowed to use a weapon in self-defense.  If contractors are injured or killed while performing a United States contract overseas, their remedies are ordinarily under the workers’ compensation coverage required by the contract and applicable statutes (discussed more fully in the “Liability” section below).


� The Defense Acquisition Regulations (DAR) Council is currently drafting a significant change to the DOD Federal Acquisition Regulation Supplement (DFARS) Part 225, to include a standardized DFARS contract clause covering contractors accompanying a force deployed for contingency, humanitarian, peacekeeping or combat operations.  This guidance document has taken that and other draft documents (e.g., DOD directives) into account.


� Joint Publication 4-0, supra n. 2


� 48 CFR Chapter 1 (FAR), Part 7, Acquisition Planning.  


� “Inherently governmental functions” include military operations and command as well as activities that may affect life, liberty or property of private persons.  See, the Federal Activities Inventory Reform Act (the FAIR Act), Public Law 105-270; OMB Circular A-76; Department of Defense Directive (DODD) 4100.15, Commercial Activities Program, Mar. 3, 1989; and Air Force Instruction (AFI) 38-203, Commercial Activities Program, 19 July 2001.  This would not prevent contractors from carrying firearms in self-defense where local law enforcement is inadequate or nonexistent, and would not prevent contractors from performing security and patrol type functions.  The statutory prohibition against contracting for security guards to protect military installations (10 U.S.C. 2465) does not apply overseas.  During an armed conflict, however, guarding a military post could be seen as a combat activity, and contractors should not perform such duties. 


� DODI 3020.37, Continuation of Essential DOD Contractor Services during Crisis, 6 Nov 1990.


� 48 CFR Chapter 53 (AFFARS), contract clause 5352.223-9002, Requirements Affecting Contractor Personnel Performing Mission Essential  Services, April 2003.  The Air Force Materiel Command (AFMC) uses a clause in which the Government reserves the right to perform the services in lieu of contract performance during a crisis. 


� FAR 52.243-1 (fixed-price); FAR 52.243-1 (cost-reimbursement).


� “Personal services” contracts are forbidden.  FAR Part 37.  


� FAR Part 42.


� See, 10 U.S.C. 747-750.  See also, DODD 5100.1, Functions of the Department of Defense and Its Major Components, 25 Sep  1987; Air Force Policy Directive (AFPD) 51-6, Civil Law for Organizational Activities, 18 Oct 1993; and Air Force Instruction 51-604, Appointment to and Assumption of Command, 1 Oct 2000.   Military officers can exercise command only over members assigned to the military organization for which they are responsible.  They cannot exercise authority over contractor employees because these persons are not assigned to the military organization.  Contractor employees work for their employer, the contractor.  


� For example, a commander may need to direct a contractor to “run!” or “put on your protective mask.”


�  22 U.S.C. § 2656 vests the Department of State (DOS) with overall authority to handle United States foreign policy.  The DOD Combatant Commander, however, is responsible for providing force protection for the United States military under his command, as well as the DOD civilians and contractor employees.  These relations are usually spelled out in Memoranda of Agreement between DOD and DOS.  As the Chief of Mission, the ambassador for a particular country heads the “country team” of United States Government personnel.  Among the duties of the country team is handling consular affairs.  The consular officers perform both emergency and non-emergency services for United States citizens abroad.  Among the most important functions the consular officers perform is to act as a liaison with police and other host nation officials in matters affecting United States citizens.  


� There are numerous resources to determine if the U.S has a SOFA in place with a particular country.  First, HQ USAF/JAO maintains a complete repository of agreements.  The JAO database may be accessed on the Internet at � HYPERLINK "http://www.afjai.hq.af.mil" ��http://www.afjai.hq.af.mil� (restricted site; access required through AFLSA/JAS).  The Air Force Judge Advocate General also maintains a secured site at � HYPERLINK "http://aflsa.maxwell.af.smil.mil" ��http://aflsa.maxwell.af.smil.mil�.  The Army Center for Law and Military Operations also maintains a list of SOFAs at � HYPERLINK "http://www.jagcnet.army.mil" ��http://www.jagcnet.army.mil� (password required and may be obtained by submitting a request at the first log-in).  Finally, country studies are a useful means to learn about the area to which personnel are deploying.  A good website is � HYPERLINK "http://www.state.gov" ��http://www.state.gov� .


� The North Atlantic Treaty Organization (NATO) SOFA is the “gold” standard model for SOFAs between the United States and foreign nations.  One of the general classes of sending state personnel covered by the NATO SOFA includes dependents of a member of the force or the civilian component; contractor personnel, however, are generally not considered members of the civilian component.  See, Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Forces, Jun.19, 1951, 4 U.S.T. 1792, T.I.A.S. 2846, 199 U.N.T.S. 67.


� 10 U.S.C. § 802(a)(10) (U.C.M.J. art. 2a(10))


� In U.S. v. Averette, 41 C.M.R. 363, the U.S. Court of Military Appeals determined that a general court-martial cannot exercise UCMJ jurisdiction over contractor employees except in time of “a war formally declared by Congress.”  In the Averette case, the Court specifically interpreted the phrase “in time of war” for the limited purposes of Article 2(10) of the UCMJ (10 U.S.C. 802(a)(10)) with respect to U.S. contractor employees and other civilians accompanying the U.S. armed forces.  See also, Reid v. Covert, 354 U.S. 1 (1957) (the provisions of the UCMJ extending court-martial jurisdiction to persons accompanying the armed forces outside the continental limits of the United States could not be constitutionally applied to trial of civilian dependents for capital offenses in times of peace); McElroy v. U.S. ex. rel.Guargliardo, 361 U.S. 281 (1960) (civilian employees of overseas military forces are not generally subject to court-martial jurisdiction for non-capital criminal offenses); Kinsella v. Singleton, 3361 U.S. 234 (1960) (military dependents are not generally subject to court-martial jurisdiction for non-capital offenses); Grisham v Hagan, 361 U.S. 278 (1960) (overseas civilian employees of the armed services are not generally subject to court-martial jurisdiction on a capital charge). 


� 18 U.S.C. 3261 et seq


� The term “employed by the armed forces outside the United States” is defined in 18 U.S.C. 3267(1)(A) to include civil service employees of the Department of Defense (including nonappropriated fund instrumentalities) and employees of a Defense contractor (including a subcontractor at any tier).  Also, the term “accompanying the armed forces” is defined by 18 U.S.C. 3267(2)(A) to include the dependents of such employees.


� Crimes include, but are not limited to, murder (18 U.S.C. 1111), manslaughter (18 U.S.C. 1112), kidnapping (18 U.S.C. 1201), assault (18 U.S.C. 113), maiming (18 U.S.C. 114), arson (18 U.S.C. 81), destruction of property (18 U.S.C. 1363), sexual abuse (18 U.S.C. 2241-3) and robbery (18 U.S.C. 2111).


� 18 U.S.C. 3266(a).


� Pursuant to 18 U.S.C. 3267, the regulations will take effect no earlier than 90 days after the date on which the Secretary of Defense submits a report containing the regulations to the Committee on the Judiciary of the House of Representatives and the Committee on the Judiciary of the Senate.  


� 42 U.S. C. 1651 et seq.


� As defined in 42 U.S.C. 1651(b)(1), the term “public work” means “any fixed improvement, or any project, whether or not fixed, involving construction, alteration, removal or repair for the public use of the United States or its allies, including but not limited to projects or operations under service contracts and projects in connection with the national defense or war activities, dredging, harbor improvements dams, roadways, and housing, as well as preparatory and ancillary work in connection therewith at the site or on the project.”  See also, FAR Part 28.305.


� 33 U.S.C. 901 et seq.


� See University of Rochester v. Hartman, 618 F.2d 170 (2d Cir. 1980) (holding that the Defense Base Act applies to “contract[s] with the United States to perform public work overseas, public work constituting government-related construction projects, work connected with the national defense, or employment under a service contract supporting either activity”).


� 42 U.S.C. 1701 et seq.


� The Defense Contract Audit Agency (DCAA) Audit Manual provides guidance on War Hazard Pay for contractor employees.  (DCAA Audit Manual (2002), Section 7-2117.)


� FAR Subpart 28.305(c).


� See 20 C.F.R. 61.105.


� 42 U.S.C. 1704(a), expressly citing “the fund established under section 147 of Title 5.”


� 42 U.S.C. 1704(b); 20 C.F.R. 61.100(b).


� 42 USC 1651(e).


� Most recently, the procedures were described at a forum sponsored by the OWCP in Washington, DC on October 29, 2003.  The OWCP requires the agency to submit a Form BEC-565 (Nov. 1964), “Request for Waiver - Defense Base Act.”  There are some locations, countries or agencies for which OWCP has issued a “blanket waiver.”  The long-standing policy of the OWCP is that the Defense Base Act waiver is to be used only with respect to local national and third country national employees and requires the contractor provide them benefits pursuant to the laws of their native countries.  The form states the “waiver will not apply to any employees hired in the United States, or who are American citizens, or who are bona fide residents of the United States regardless of nationality.  Employees to whom this waiver is to apply will receive compensation benefits pursuant to the provisions of the local workmen’s compensation laws providing occupational injury and death benefits” as a condition of the waiver.


� FAR clause 52.228-4, Workers’ Compensation and War-Hazard Insurance Overseas.


� DFARS 252.228-7003, Capture and Detention.


� DFARS 252.228-7003(a)(1).


� See clause prescription at DFARS 228.370(d).


� DFARS 252.228-7003(b)(1)-(2) and (d).


� The Federal Tort Claims Act (28 U.S.C. 2671 - 2680) does not apply outside the United States.  The Military Claims Act (10 U.S.C. 2733) excludes claims brought by on or behalf of any government contractor employee for whom benefits are available under any worker’s compensation law or certain other contracts or agreements (Para. 3.7.26, AFI 51-501).  The Foreign Claims Act (10 U.S.C. 2734) excludes US nationals who reside in a foreign country because, inter alia, they are employed by a US civilian contractor to further the performance of a contract with the United States, or sponsored by or accompanying such a person (Para. 4.12.3, AFI 51-501). 


� There are instances foreseen, in the event of a Defense Base Act waiver, in which the contractor is directed not to insure against war hazard risks.  DFARS 252.228-7000. However, that clause does not provide that it is subject to availability of funds, and therefore should not be used without first reconciling it with the Antideficiency Act.


� The procedures, criteria, formats and approval levels are set out in FAR Part 50.  


� The clause is mandated for cost-type contracts, and it is subject to tailoring for fixed price contracts.  FAR Subpart 28.306 permits contracting officers to specify insurance requirements for fixed price contracts and provides “examples” of when that might be in the Government’s interest.  


� FAR Part 50 explains the procedures and provides specific formats the contractor must use in preparing its request for indemnification.  The contractor must submit sufficient rationale to support the request.  


� 487 U.S.500 (1988).    Boyle arose from a contract for supply items.  


� Id.


� Hudgens v. Bell Helicopter Textron, 328 F.3d 1329 (11th Cir. 2003) (holding that the Government Contractor Defense is applicable to maintenance contracts carried out according to specified procedures established by the Government).


� FAR Part 37 establishes a preference for the use of “performance-based” work statements, statements of objectives, and similar documents.  These documents do not contain the level of detail and specificity likely to qualify for the Government contractor defense.


� Depending on the situation and how the contract price is structured, the Government may choose to provide support to the contractor’s employees on either a reimbursable or non-reimbursable basis.


� 10 U.S.C. 2304.


� For example, under Joint Pub 4-0, chemical and biological protective equipment and training was provided to contractors for their employees during Operation Iraqi Freedom, to the extent available.


� DODI 3020.37, Encl. 3, paragraph E3.1.1.14 says DOD components shall ensure “civilian contractor personnel deploying to or in a theater of operations are furnished the opportunity and assisted in making wills as well as any necessary powers of attorney; as permissible under Military Department regulations.”  On 29 September 2003, the Deputy Judge Advocate General of the Air Force signed a change to AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, to permit such legal assistance subject to the availability of legal staff resources and expertise.  


� FAR clause 52.222-26, Equal Opportunity.


� Joint Publication 4-0, Chapter V.


� DODI 1300.22 "Isolated Personnel Training for DOD Civilian and Contractor Employees"  [pending final draft]


� The “Lautenberg Amendment” (18 U.S.C. 922(d)(9)) makes it a crime to give anyone a firearm who has been convicted of a misdemeanor involving domestic violence.  The contract must establish a process for screening contractor employees.  For example, the contractor might give the contracting officer a list and background check reports of employees to whom the contractor or the Government might provide firearms.


� Air Force Operations & the Law, First Edition, 2002, page 433, published by the Air Force Judge Advocate General’s Corps.  See also, Joint Publication 4-0, Chapter V.


� DODI 3020.37.
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