May 27, 2009

WEAPON SYSTEMS ACQUISITION REFORM ACT OF 2009
TITLE I — ACQUISITION ORGANIZATION
Section 101 — Cost Assessment and Program Evaluation:  Creates Senate-approved position replacing the existing D,PA&E with Director, Cost Assessment and Program Evaluation (CAPE).  Establishes two deputy directors, one for cost assessment and one for program evaluation.  CAIG personnel transfer to the new deputy director for cost assessment and the remaining PA&E personnel transfer to the second deputy director.  Responsibilities include: developing guidance governing cost estimation and cost analysis processes, including confidence levels for cost estimates and full consideration of life-cycle management and sustainability costs; leading development of improved analytical skills and competencies within the cost assessment and program evaluation workforce; reviewing all Major Defense Acquisition Programs (MDAPs) and Major Automated Information System (MAIS) programs cost estimates/analyses; and conducting independent estimates/analyses for all MDAP and MAIS for which USD(AT&L) is the Milestone Decision Authority (MDA).  The D,CAPE and the Secretaries of the military department (MilDeps) must disclose the confidence level used in cost estimates for MDAPs/MAISs and, if less than 80 percent, include such disclosure in any documentation approving a cost estimate, and in the next Selected Acquisition Report (SAR) or quarterly report.  Adds two reporting requirements: (1) annual report submitted concurrently to the SECDEF, USD(AT&L), USD(C), and Congress assessing previous year’s cost estimation and analysis activities—within 10 days of the President's budget submission.  The unclassified version must be posted on an DoD Internet website that is available to the public.  (2) One-time report (due May 2010) to SECDEF, and by SECDEF to Congress within 30 days, on findings and recommendations on advisability of establishing MDAP operating and supporting cost baselines.
Section 102 — Director of Developmental Test and Evaluation and Director of Systems Engineering:  Requires SECDEF to appoint a D, DT&E and a D, SE to be supervised by, and report to, the USD(AT&L).  Directors are responsible for ensuring that the DT&E activities are fully integrated into, and consistent with, the SE and development planning processes, and for issuing joint guidance on performance criteria and related metrics.  Includes option for D, DT&E to serve concurrently as the Director, Test Resources Management Center.  The D,DT&E shall review and approve the DT&E plan within the T&E master plan for each MDAP.  The D,SE shall review and approve the SE master plan for each MDAP.  New reporting requirements: (1) One-time report (due Nov. 2009) submitted by MilDeps and defense agencies (DAs) to D,DT&E and D,SE on implementation of resource planning for DT and SE.  (2) Joint annual report submitted by D, DT&E and D, SE to the congressional defense committees on specified MDAP-related activities during the previous year.   First report due March 2010—to include assessment of the resource planning reports from the MilDeps and DAs.  
Section 103 — Performance Assessments and Root Cause Analysis for MDAPs:  Requires a SECDEF-designated official to conduct and oversee performance assessments and root cause analysis for MDAPs.   Location within OSD is not specified.  Responsibilities:  conduct performance assessment and root cause analyses; issue related policies, procedures, and guidance; evaluate performance metrics; advise acquisition officials on performance issues at specified points in the MDAP decision process, including reviews after Nunn-McCurdy breaches; and provide an annual report to Congress—first due March 2010.
Section 104 — Assessment of Technological Maturity of Critical Technologies of MDAPs by the Director of Defense Research and Engineering:  Codifies as part of 10 U.S.C. 139 a DoD practice of conducting assessments of technological maturity.  Initiates requirement for technological integration risk at key points during development.  D,DR&E to develop knowledge-based standards for measuring technological maturity and integration risk.  New reporting requirements: Annual report to Congress-first due March 2010.
Section 105 — Role of the Commanders of the Combatant Commands in Identifying Joint Military Requirements:  Directs the Joint Requirements Oversight Council (JROC) to seek and consider input from the combatant commanders; suggests four general areas for such assessments.  GAO to report by May 2011 on effectiveness of COCOM input sought; quality of efforts to estimate level of resources needed; and extent JROC considered cost, schedule, and performance tradeoffs.

TITLE II — ACQUISITION POLICY

Section 201 — Consideration of Trade-Offs Among Cost, Schedule, and Performance Objectives in Department of Defense Acquisition Programs:  Requires SECDEF to ensure mechanisms are developed and implemented to consider trade-offs among cost, schedule, and performance objectives in establishing requirements for acquisition programs.  Mechanisms must include ensuring officials outside the JROC responsible for acquisition, budget, and cost estimation are  given a chance to develop estimates of cost and schedule before the JROC approves a requirement, and that requirements are structured in a way that will allow for incremental, evolutionary, or spiral development.  Requires the JROC, in consultation with these same officials, to set a schedule objective for each requirement (when initial operational capability is needed).  Each newly recommended JROC requirement must be reviewed to ensure the JROC consulted with the COCOMs; considered trade-offs of cost, schedule, and performance; and considered issues of joint portfolio management, including alternative material and non-material solutions.  Directs D,CAPE to lead in development of study guidance for analysis of alternatives (AoA) for each military requirement for which C,JROC is the validation authority.  Amends section 2366a, title 10, USC to require the MDA to certify that an AoA has been performed consistent with study guidance developed by D,CAPE and amends section 2366b, title 10, USC to require the MDA to certify that appropriate trade-offs have been made among cost, schedule, and performance, to ensure that the program is affordable.
Section 202 — Acquisition Strategies to Ensure Competition Throughout the Lifecycle of MDAPs:  Requires SECDEF ensure acquisition strategies include measures to preserve competition, or the option of competition, at both the prime and subcontract levels, throughout the life of the program.  Specifies ten competition-promoting measures for consideration.  Requires SECDEF ensure fair and objective “make-buy” decisions made by a prime, by requiring prime to give “full and fair consideration” to qualified sources other than themselves for major subsystems and components.  Provides for government surveillance of the decision processes used by the primes, and includes assessments of compliance in past performance evaluations.  Directs SECDEF to ensure maintenance and sustainment contracts are awarded competitively, to maximum extent practicable and consistent with other statutory requirements, and that public sector performance of maintenance and sustainment is fully considered.

Section 203 — Prototyping Requirements for MDAPs:  Requires SECDEF modify acquisition guidance to require competitive prototyping prior to a MS B decision—can occur at the system or subsystem level.  Includes waivers if prototyping is not affordable or in the interest of national security.  If MDA authorizes waiver for excessive cost, notification and rationale must be provided to Congressional defense committees and the GAO.
Section 204 — Actions to Identify and Address Systemic Problems in MDAPs Prior to MS B Approval:  Amends 2366a certification process to require the program manager (PM) to notify the MDA, if at any time prior to a MS B decision, the estimate of the total program cost grows by at least 25% or the period of time required for the delivery of an initial operational capability grows by more than 25%.  Invokes a “Nunn-McCurdy” like review—MDA must review the program and consider termination.  Certification, if not terminated, must be provided to Congress.  Also applies to post-MS A programs that began prior to enactment of the 2366a certification requirements, but have not yet received MS B approval.
Section 205 — Additional Requirements for Certain MDAPs:  Programs receiving MS B approval on the basis of a waiver of any of the statutory certification criteria must be reviewed by the MDA at least annually until they meet all of the criteria and must be flagged in any budget documentation for Congress.  Amends the 2366b certification process to include a mandatory Preliminary Design Review before MS B (which will require a change to current acquisition policy).  Requires semi-annual reviews of programs that are not terminated following a Nunn-McCurdy breach, until one year after the date that such programs receive a new MS approval.  Applies 2366b certification process to programs that received MS B approval prior to 2366b certification requirements, but have not yet received MS C approval.
Section 206 — Critical Cost Growth in MDAPs:  Enacts a new 10 U.S.C. 2433a.  Requires a root cause analysis be performed for a program following a critical breach and includes a presumption of termination for such a program (if terminated, a justification must also be provided to Congress).  If the program is not terminated, but is restructured, a certification and the root cause analysis must be provided to Congress; the most recent milestone approval is rescinded and the program must receive a new milestone approval prior to proceeding.  New contractual actions on the program are prohibited prior to receiving a new milestone approval unless the MDA grants an exception in order to allow the program to be restructured without unnecessarily wasting resources.  Requires a report describing all funding changes made as a result of the growth in cost, including reductions in funding for other programs to accommodate such cost growth.  This report is to be included in the first SAR after the President submit a budget in the calendar year following the year in which the program was restructured.  
Section 207 — Organizational Conflicts of Interest in MDAPs:  Requires SECDEF to revise regulations dealing with contractors’ organizational conflicts of interest after receiving recommendations from the Panel on Contacting Integrity, the Administrator for Federal Procurement Policy and the Director of the Office of Government Ethics.  Notes minimum subjects that must be addressed.  Also extends life of the Panel on Contracting Integrity (created in the FY07 NDAA) through the end of 2011.  

TITLE III — ADDITIONAL ACQUISITION PROVISIONS

Section 301 — Awards for Department of Defense Personnel for Excellence in the Acquisition of Products and Services:  Requires SECDEF develop such a program.
Section 302 — Earned Value Management (EVM):  Amends section 887 of the FY09 NDAA by adding four elements to the previously directed EVM study; congressional report due date extended to Oct. 2009.

Section 303 — Expansion of National Security Objectives of the National Technology and Industrial Base:  Modifies requirement for defense capability assessments (section 2505, title 10, USC).  DoD to consider effects of MDAP termination on the industrial base; annual assessments reported to Congress.
Section 304 — Comptroller General of the U.S. Reports on Costs and Financial Information Regarding MDAPs:  Requires two reports:  on growth in operating and support costs of major weapon systems; and how DoD collects financial information for MDAPs (in consultation with Chief Management Officers of DoD & MilDeps).
POC:  Dr. Nancy Spruill, OUSD(AT&L/ARA), 703-614-5737
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